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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114 was filed in this 
application after appeal to the Board of Patent Appeals and Interferences, but prior to a 
decision on the appeal. Since this application is eligible for continued examination 
under 37 CFR 1.114 and the fee set forth in 37 CFR 1.17(e) has been timely paid, the 
appeal has been withdrawn pursuant to 37 CFR 1 .1 14 and prosecution in this 
application has been reopened pursuant to 37 CFR 1.114. Applicant's submission filed 
on 6/19/08 has been entered. 

Priority 

The priority of the instant application as set forth in the specification is out of 
date, and should be updated as to the status of the claimed priority documents. 

Claim Objections 

Claims 3, 4, 7-1 1 , 1 5, 1 6, 1 8, 32, 38-42, and 45, are objected to because of the 
following informalities: Claim 3's dependency should be to claim 1 , not to claim 21 , as 
set forth on the amendment of 4/20/04 and it is unclear whether and where one or all of 
the radioisotopic components are part of the claimed invention as set forth. Regarding 
claims 7 and 8, it is unclear if the spacer element set forth is in addition to the one set 
forth in claim 5. Regarding claim 8, the term "sad" should be removed or replaced. 
Regarding claim 9, it is unclear if the spacer elements set forth are in addition to those 
set forth in claim 6. Regarding claim 10, the second use of the term "surfaces" should 
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be singular, as well as the term "chambers". Regarding claims 15, 16, 18, 32 and 45, it 
is unclear what additional structural element has been set forth as the claims only relate 
to intended use or functional capability. Claims 38-42 are grammatically incorrect, and 
should read "each of the bubbles" or "each of the channels". Appropriate correction is 
required. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1, 3-12, 17-20, 25-26, 29, 33-42 and 45 are rejected under 35 
U.S.C. 102(e) as being anticipated by Vitali et al (US 6,585,633 B2). Vitali et al disclose 
a medical device comprising a parabolic surface defining a body chamber (Fig 1), a 
radioisotopic component (including 1251 or 103PD) inside the body chamber and 
separated from the parabolic surface in at least one location by a gap (Fig 1-2), a 
number of parabolic surfaces each defining a body chamber and being able to contain 
spacer elements (Fig 11, 16) the medical device having a proximal and distal end and 
the device being adapted for implantation into a live body (Fig 31-34). Vitali et al also 
disclose a number of spacer elements along the device which may be made of 
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polyglectin (Fig 26, Col 4 Line 5-35), body chambers connected to spacer elements 
that are connected to a second chamber of the device (Fig 25-26), the existence of a 
contrast material inside the body chamber (Col 4 Line 6-35), a docking guild near the 
proximal end of the device for accepting radioactive sources or spacers comprising a 
flexible joint (Fig 25-28, Col 5 Line 30 - Col 6 Line 20), a non-locking docking port, and 
discloses the use of catgut as a spacer element within the device (Col 1 Line 50-65). 
Vitali et al also disclose a device containing one or more voids, bubbles or channels 
including bubbles made of radioactive elements (Fig 2, Element 20), channels for the 
delivery of those said radioactive elements (Fig 1 4), and voids which may be filled with 
spacer elements (Fig 16, 15, and Figure 2 Element 18). 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 13-16, and 30-32 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Vitali et al in view of Mclntire et al (US 2002/0022781 ). Vitali et al 
disclose the invention as claimed including a medical device comprising a parabolic 
surface defining a body chamber (Fig 1), a radioisotopic component (including 1251 or 
103PD) inside the body chamber and separated from the parabolic surface in at least 
one location by a gap (Fig 1-2), a number of parabolic surfaces each defining a body 
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chamber and being able to contain spacer elements (Fig 11, 1 6) the medical device 
having a proximal and distal end and the device being adapted for implantation into a 
live body (Fig 31 -34). Vitali et al also disclose a number of spacer elements along the 
device which may be made of polyglectin (Fig 26, Col 4 Line 5-35), body chambers 
connected to spacer elements that are connected to a second chamber of the device 
(Fig 25-26), the existence of a contrast material inside the body chamber (Col 4 Line 6- 
35), a docking guild near the proximal end of the device for accepting radioactive 
sources or spacers comprising a flexible joint (Fig 25-28, Col 5 Line 30 - Col 6 Line 20), 
a non-locking docking port, and discloses the use of catgut as a spacer element within 
the device (Col 1 Line 50-65). Vitali et al also disclose a device containing one or more 
voids, bubbles or channels including bubbles made of radioactive elements (Fig 2, 
Element 20), channels for the delivery of those said radioactive elements (Fig 14), and 
voids which may be filled with spacer elements (Fig 16, 15, and Figure 2 Element 18). 

Vitali et al do not disclose a spacer element comprising a contrast material like 
silver, gold or tungsten or a device using LCP, metals such as titanium, and additionally 
does not mention specific monitoring of radioisotopic components in a patient; though 
the device is capable of such action, no reference is made to monitoring seed 
placement. Attention is then paid to the secondary reference by Mclntire et al which 
discloses the use of a contrast material [0027], specifically silver for the carrier elements 
of the device for the purpose of making them x-ray detectable. Mclntire et al also 
disclose the inclusion of titanium in the device [0008, and 0029] for the container 
materials. Mclntire et al also provides reasoning and motivation for the inclusion of their 
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device in the role of providing accurate position of the radioisotopic components in 
relation to the tissues of a patient [0009]. Finally Mclntire disclose a number of 
additional polymers including Polypropylene, Polyethylene, and Polystyrene, all of which 

have Specific gravities typically between .9 and 1 .1 g/ml (From Modern Plastics Encyclopedia 99, p. 

Bi58to-B2i6). It would have been obvious to one of ordinary skill in the art to have included 
the materials provided by Mclntire et al with the brachytherapy seed delivery device of 
Vitali et al for the purpose of providing the most accurate and easily imaged 
brachytherapy system. 

Claims 27 and 28 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Vitali et al in view of Coniglione (US 6,347,443 B2). Vitali et al disclose all that is 
listed above but fail to mention specifically using LCP as a polymer contained in the 
device. Vitali et al do use a polymer but it is not liquid crystal polymer. Attention is then 
directed to the secondary reference by Coniglione in the same area of endeavor which 
describes LCP as an acceptable material along the lines of that which is used in Vitali et 
al for the construction of brachytherapy devices (Col 1 0 Line 25-50). It would have 
been obvious to one of ordinary skill in the art to have used the polymer disclosed by 
Coniglione in the brachytherapy device of Vitali et al for the purpose of providing a 
different nonabsorbable polymer for the construction of their brachytherapy device. 
Response to Arguments 

Applicant's arguments filed 6/19/08 have been fully considered but they are not 
persuasive. Regarding the argument that Vitali et al do not disclose a parabolic surface 
defining a body chamber and a radioisotopic component inside the body chamber 
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separated from the surface in at least one direction by a gap, Examiner respectfully 
disagrees. Vitali et al in Figure 1, disclose a parabolic-shaped headpiece, and in Figure 
26 clearly show the placement of the radioisotopic components inside of the body 
chamber (separated by gaps). Regarding the argument that the medical device is not 
adapted for implantation into a live body, Examiner also respectfully disagrees. The 
components disclosed by Vitali et al, including the brachytherapy needles of Figure 32, 
and 33 are loaded and adapted for implantation of radioisotopic seeds into the body via 
the brachytherapy needles and loaded seed configurations. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Joel M. Lamprecht whose telephone number is (571) 
272-3250. The examiner can normally be reached on Monday-Friday 7:30AM-4PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Brian L. Casler can be reached on (571)272-4956. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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/Ruth S. Smith/ 

Primary Examiner, Art Unit 3737 



